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Actions, Class Actions
Misc. Cases, Opinion Discusses the Overlapping Rep-
resentation by a Group of Attorneys in a Class
Action on Behalf of Consumers Against a Bottled
Water Supplier for False Advertising, and of Four
Competitors of the Same Supplier on Unfair Com-
petition Claims, 33
Procedural Matters, Court May Rule on a Defendant’s
Motion for Summary Judgment Before Resolving
the Plaintiff's Motion for Class Certification, 142
Administrative Agencies, Appeal to Courts

Exhaustion of Remedies, Court May Assume Jurisdic-
tion Over Motion to Preliminarily Enjoin the Com-
missioner of Insurance from Imposing an Allegedly
Arbitrary Temporary Partial Freeze on Rate In-
creases, Even Though the Plaintiffs Have Not Ex-
hausted Remedies and Neither of the Traditional
Exceptions to the Exhaustion of Remedies Rule Is
Applicable, 68

Misc. Cases, Environmental Impact Reports, Challenge
to the Sufficiency of the Final Environmental Impact
Report Prepared for the Cape Cod Offshore Wind
Generator Facility Is Rendered Moot by the Issuance
by the Energy Facility Siting Board of a Composite
Certification Overriding the Need for Any Local and
State Permits Required for the Project, 111

Preliminary Injunction, Opinion Issues a Preliminary
Injunction Enjoining Two Medical Insurers from
Imposing Rate Increases in Violation of a Temporary
Partial Freeze Imposed by the Commissioner of
Insurance, 77

Arbitration, Award, Post-award Interest

Claim for Common-law, Post-award Interest on an
Arbitration Award Is Subject to the Three-year Tort
Statute of Limitations, 10

Rate of Post-award Interest Is 12%, 10

Attorneys, Compensation, Contingency Fees, Dismissed

Attorney with a Quantum Meruit Claim to a Share of

a Contingency Fee Has the Burden of Proof as to the

Value of the Services, Even in a Declaratory Judgment

Action Commenced by the Replacement Attorney, 26

Civil Rights, Mass. Civil Rights Act, Threats, Physical
Detention by a Police Officer Does Not Violate the Act
Because the Act Applies Only to Interference Resulting
from a Threat, Not to Actual Physical Interferences, 68

Civil Service, Promotions, Misc. Cases, Civil Service
Commission Improperly Substituted Its Judgment for
that of a Municipality when Ordering the Promotion of
a Rejected Candidate for the Position of Municipal
Police Sergeant, 106

Constitutional Law, First Amendment, Misc. Cases, In-
junction Issued to Prevent a Condominium Unit Owner
from Using Offensive Language When Dealing with
Association Officials Would Violate the Unit Owner’s
First Amendment Rights, 130

Contempt, Civil Contempt, In General, Breach of an
Agreement to Settle Litigation Cannot Be Enforced
Through a Civil Contempt Complaint Unless Incorpo-
rated into the Judgment Dismissing the Action, 126

Contracts

Actions, Damages, Opinion Awards Substantial Dam-
ages for a Seller’s Refusal to Comply with an Obli-
gation to Provide a Permanent Easement Over
Retained Land to Provide an Alternate Access to a
22-acre Parcel Being Sold to the Plaintiff, 63
Construction
Indemnification Clauses, Settlement of a Personal
Injury Claim Against an Indemnitee Is Enforce-
able Against an Indemnitor Who Has Knowledge
of the Claim and of a Demand to Defend within
Sufficient Time to Participate in a Defense; No
Formal Action to Enforce the Indemnification
Obligation Is Required Before the Indemnitee
Settles the Claim, 121

Misc. Cases, Landscaping Contract that Describes
the Work to Be Performed by Reference to a
Drawing Requires Construction of a Retaining
Wall Depicted on the Drawing, Even Though the
Agreement Includes an Itemization of Work to Be
Performed Without Reference to the Wall, 108

Termination Clauses, Written Employment Con-
tract Silent as to Authorized Grounds for Termi-
nation May Be Terminated by the Employer for
Any Reasonable Dissatisfaction with Perfor-
mance, 90

Damages, Attorneys Fees, Prevailing Party’s Contrac-
tual Right to Recover Attorneys Fees May Be En-
forced Even Though the Fees Are in Fact Paid by a
Third Party, 144

Effect and Legality, Indemnification Clauses, Indemni-
fication Clause May Apply to the Indemnitee’s Own
Negligence without Express Language to that Effect,
7

Remedies, Constructive Trust, Expiration of the Limi-
tations Period for a Breach of Contract Claim on an
Unperformed Agreement to Place Property in Trust
Cannot Be Avoided by Suing for a Constructive
Trust, 105
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Corporations and Other Business Organizations,
Shareholders, Voting Rights, Business Trust By-law
Reserving Two Trustee Positions for Election by Pre-
ferred Shareholders Not Only Restricts the Casting of
Votes for the Reserved Positions to Preferred Share-
holders, But Also the Making of Nominations for Those
Positions, 86

Correction Institutions, Inmate Actions, Misc. Cases,
Substitution by the Department of Corrections of To-
bacco-less Kinnick-Kinnick for Use in Native American
Religious Ceremonies Does Not Constitute Contempt
of an Earlier Settlement of Claims for Access to Native
American Religious Ceremonies, 126

Criminal Law and Procedure, Trial, New Trial, Opinion
Grants a New Trial on a 12-year-old Conviction on Two
First Degree Murder Charges, Based on a Recent Con-
fession by the Defendant’s Uncle Made While Incarcer-
ated on Consecutive Life Sentences Imposed for Four
Separate Murder Convictions, 51

Damages, Attorneys Fees, Misc. Cases, Court Awards
Attorneys Fees on Remand from the Appeals Court in
a Fraud Action in Which Several Earlier Superior Court
Opinions Have Been Reported, 150

Discovery, Privileges, Attorney/client Privilege, Personal
Representation of One Member of a Two-member Lim-
ited Partnership by the Partnership’s Corporate Coun-
cil Might Be Unethical But Does Not Require Disclosure
of Email Communications Concerning Litigation Be-
tween the Two Members, 14

Environmental Law, Massachusetts Environmental Pro-
tection Act, Environmental Impact Reports, Challenge
to the Sufficiency of the Final Environmental Impact
Report Prepared for the Cape Cod Offshore Wind Gen-
erator Facility Is Rendered Moot by the Issuance by the
Energy Facility Siting Board of a Composite Certifica-
tion Overriding the Need for Any Local and State
Permits Required for the Project, 111

Fraudulent Conveyances, Transfers Without Adequate
Consideration

Misc. Cases, Spouse’s Services in the Form of Main-
taining the Marital Household May Be Considered
for Purposes of Determining Whether a Transfer
Between Spouses Violated the Fraudulent Convey-
ance Act as a Transfer Without the Receipt of “Rea-
sonably Equivalent Value” in Exchange, 95

Procedural Matters, Limitations Period for a Fraudu-
lent Transfer Claim Based on a Conveyance Without
Adequate Consideration Is a Statute of Repose and
Therefore Unaffected by the Discovery Rule, 95

Insurance

Coverage, Misc. Cases

Massachusetts Longarm Statute Authorizes Juris-
diction Over a Claim for Coverage under a Com-
mercial Liability Policy Brought by an
Out-of-state Insured Against an Out-of-state In-
surer Based on the Insured’s Performance of
Services in Massachusetts, 128

Opinion Discusses Liability Coverage of Claims
Against the Contractor Responsible for the 2006
Ceiling Collapse in the I-90 Connector Tunnel,
16

, 2010)

Medical Insurance, Regulation
Court May Assume Jurisdiction Over Motion to
Preliminarily Enjoin the Commissioner of Insur-
ance from Imposing an Allegedly Arbitrary Tem-
porary Partial Freeze on Rate Increases, Even
Though the Plaintiffs Have Not Exhausted Rem-
edies and Neither of the Traditional Exceptions
to the Exhaustion of Remedies Rule Is Applica-
ble, 68
Opinion Issues a Preliminary Injunction Enjoining
Two Medical Insurers from Imposing Rate In-
creases in Violation of a Temporary Partial Freeze
Imposed by the Commissioner of Insurance, 77
Uninsured Motorist Coverage, Enforcement
Claim for Common-law, Post-award Interest on an
Arbitration Award Is Subject to the Three-year
Tort Statute of Limitations, 10
Rate of Post-award Interest Payable to a Successful
UIM Claimant Is 12%, 10
Judgments
Collateral Estoppel, Misc. Cases, Settlement of a
Fraudulent Conveyance Action to Enforce a Judg-
ment, for an Amount Less than Awarded in the
Original Action, Collaterally Estops the Plaintiff
from Enforcing the Original Award after the Defen-
dant Has Failed to Pay the Second Judgment, 44
Summary Judgment, Misc. Cases, Court May Rule on
a Defendant’s Motion for Summary Judgment Be-
fore Resolving the Plaintiff’s Motion for Class Certi-
fication, 142
Jurisdiction, Longarm Jurisdiction, Misc. Cases, Massa-
chusetts Longarm Statute Authorizes Jurisdiction
Over a Claim for Coverage under a Commercial Liability
Policy Brought by an Out-of-state Insured Against an
Out-of-state Insurer Based on the Insured’s Perfor-
mance of Services in Massachusetts, 128

Labor, Collective Bargaining, Grievances, Terminated
Teacher Must Exhaust Division of Labor Relations
Administrative Remedies Before Suing for a Union’s
Failure to File a Timely Grievance, 47

Liens

Mechanic’s Liens, Foreclosure, Lien Is Not Discharged
by the Registry’s Refusal to Record an Otherwise
Timely Foreclosure Complaint That Had Been Dis-
missed by the District Court in Favor of Superior
Court Jurisdiction, 48

Mechanics’ Liens, Subcontractors’ Liens, Subcontrac-
tor Cannot Obtain a Lien Based on Services Pro-
vided to a General Contractor Who Is Not Entitled
to Payment Because of a Default, 21, 41

Limitations of Actions, Particular Matters, Claims

Against the MBTA, Statute Replacing the Two-year

Limitation Period for Claims Against the MBTA with the

Three-year Limitation Period of the Mass. Tort Claims

Act Is Not Retroactive, 25

Master and Servant

Employment Agreements, Termination, Written Em-
ployment Contract Silent as to Authorized Grounds
for Termination May Be Terminated by the Em-
ployer for Any Reasonable Dissatisfaction with Per-
formance, 90

Noncompete Agreements, Damages, Former
Employee’s Right to Recover Attorneys Fees After
Prevailing in an Action to Enforce a Noncompete
Agreement May Be Enforced Even Though the Fees
Were Paid by the Employee’s New Employer, 144
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Mortgages
Assignment of Mortgage and Note, In General, Bor-
rower May Assert Against a Mortgage Assignee Any
Counterclaims Available Against the Mortgage Orig-
inator, But Only as an Offset and Not to Obtain
Affirmative Relief, 83
Foreclosure
Defenses, Opinion Denies a Residential Mortgage
Borrower’s Motion to Preliminarily Enjoin the
Foreclosure of a “Stated Income” (or “No Docu-
mentation”) Mortgage Loan, 61, 81
Misc. Cases, Mortgage Lender’s Voluntary Participa-
tion in Negotiations for Restructuring a Defaulted
Loan Does Not Create a Duty to Continue to
Engage in Good Faith Negotiations Prior to Com-
mencing a Foreclosure Action, 3
Regulation, Subprime Loans, Opinion Denies a Resi-
dential Mortgage Borrower’s Motion to Preliminarily
Enjoin the Foreclosure of a “Stated Income” or (“No
Documentation”) Mortgage Loan, 61, 81
Public Carriers, Mass. Bay Transportation Authority,
Procedural Matters, Claims Against the MBTA, Statute
Replacing the Two-year Limitation Period for Claims
Against the MBTA with the Three-year Limitation Pe-
riod of the Mass. Tort Claims Act Is Not Retroactive, 25

Public Officers, Police Officers, Liabilities, Statute Immu-
nizing Police Officers for Claims of False Arrest and
Malicious Prosecution Arising Out of the Enforcement
of an Outstanding Arrest Warrant Also Applies to
Abuse of Process Claims, 68

Real Property, Condominiums, In General, Injunction
Issued to Prevent a Condominium Unit Owner from
Using Offensive Language When Dealing with Associ-
ation Officials Would Violate the Unit Owner’s First
Amendment Rights, 130

Sales, Warranties, Misc. Cases, Claim Against a Car
Manufacturer for Failing to Comply with a Federal
Safety Standard Requires Proof of Failure of Govern-
ment-approved Testing; Proof that the Manufacturer
Applied an Unapproved Test, or Improperly Conducted
an Approved Test, Does Not Defeat the Defendant’s
Motion for Summary Judgment, 142

Schools and School Districts, Teachers, Termination,
Terminated Teacher Must Exhaust Division of Labor
Relations Administrative Remedies Before Suing for a
Union’s Failure to File a Timely Grievance, 47

Search and Seizure, Without a Warrant, Incident to a
Motor Vehicle Stop, Police Officer’s Knowledge that an
Operator Stopped for a Motor Vehicle Violation Had a
Record of Firearm Violation Charges Is Insufficient to
Justify a Protective Search of the Vehicle, 101

Torts

Abuse of Process, Misc. Cases, Statute Immunizing
Police Officers for Claims of False Arrest and Mali-
cious Prosecution Arising Out of the Enforcement of
an Outstanding Arrest Warrant Also Applies to
Abuse of Process Claims, 68

Contribution, Misc. Cases, Contractor Sued for Faulty
Structural Repairs to a Home Following Soil Re-
moval to Remediate a Home Heating Oil Spill Is Not
Entitled to Contribution from the Licensed Site
Professional Hired to Assess the Spill, 32

, 2010)

Defamation
Damages, There Can Be No Recovery under the Tort
of Intentional Infliction of Emotional Distress
Based on an Allegedly Defamatory Statement, 91
Public Figures, Police Suspect Becomes a “Limited
Public Figure” by Making Statements to the Press
Concerning the Alleged Crime, 91

Duty, In General, Professional Does Not Owe a Duty to
a Third Party If There Is Any Potential for a Conflict
with the Professional’s Duty to a Client, 12
Infliction of Emotional Distress
Misc. Cases, There Can Be No Recovery under the
Tort of Intentional Infliction of Emotional Dis-
tress Based on an Allegedly Defamatory State-
ment, 91
Procedural Matters, Negligent Infliction of Emo-
tional Distress Must Be Supported by Specific
Factual Allegations of Physical Injury, 147
Mass. Tort Claims Act
Conditions Caused by Others, Public Employer
Loses the Exemption from Liability for Injury
from Conditions Created by Others by Commit-
ting an Affirmative Act Only If that Act “Materially
Contributed” to the Condition, 7
Discretionary Function, Whether a Claim for Inju-
ries from a Fall on a Snow-covered Municipal Lot
Is Barred by Sovereign Immunity Should Not Be
Resolved on a Motion for Summary Judgment
Until the Plaintiff Has Had an Opportunity to
Conduct Discovery to Establish the Existence of
a Ministerial Duty, 147
Exclusions
Assault and Battery, False Arrest and False Im-
prisonment Claims Against a Municipality for
a Police Officer’s Allegedly Assaultive Arrest at
School of a Third-grade Student Are Barred by
the Exclusion of Claims Based on Intentional
Conduct, 49

Claim Against School Officials for Failing to In-
tervene in the Assaultive Arrest of an Elemen-
tary Student Are Not Barred by the
Discretionary Function Exception, 49

Limitations of Actions, Claims Against the MBTA,
Statute Replacing the Two-year Limitation Period
for Claims Against the MBTA with the Three-year
Limitation Period of the Mass. Tort Claims Act Is
Not Retroactive, 25

Negligence, Damages
Opinion Awards $1,250,000 Damages for an Injury

Causing $217,000 in Medical Expenses and Per-
manent Mental Impairment, Back Pain and Di-
minished Earning Capacity, 103

Opinion Awards $425,000 Damages for an Injury
Causing $62,000 in Medical Expenses and Per-
manent Pain and Chronic Headaches, 85

Trust, Construction, Operation and Execution, Discre-
tionary Use of Principal, Broad Grant of Authority to

Invade Principal for the Support of a Life Beneficiary

Authorizes Invasion Without Consideration of Need,

Even if the Trustee Is Also the Life Beneficiary and

Therefore Able to Deplete Assets at the Expense of a

Remainderman, 1
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Trusts

Business Trusts, Bylaws, Business Trust By-law Re-
serving Two Trustee Positions for Election by Pre-
ferred Shareholders Not Only Restricts the Casting
of Votes for the Reserved Positions to Preferred
Shareholders, But Also the Making of Nominations
for Those Positions, 86

Constructive Trusts, In General, Expiration of the
Limitations Period for a Breach of Contract Claim
on an Unperformed Agreement to Place Property in
Trust Cannot Be Avoided by Suing for a Construc-
tive Trust, 105

Workers’ Compensation, Recovery from Third Parties,

Employer Intervention

Court Approves a Proposed Allocation of an Unallo-
cated Arbitration Award Between Damages Subject
to an Employer’s Lien for Paid Compensation Ben-
efits and Damages Not Subject to the Lien, 31

If Compensation Benefits Are Paid on a Claim of Expo-
sure to Carbon Monoxide While Denying a Claim for
Exposure to Another Chemical, the Employer May
Not Recover for Paid Compensation Benefits Against
the Employee’s Recovery in a Civil Action Against a
Third Party Based on the Cause Rejected by the
Employer, 148

, 2010)

Zoning
Appeal to Courts

Exhaustion of Remedies, Conservation
Commission’s Statement that an Enforcement
Order May Not Be Appealed to DEP Estops the
Commission from Asserting Exhaustion of Rem-
edies as a Defense to a Direct Appeal to Court,
29

Misc. Cases, Summary Judgment May Be Granted
for the Applicant in an Appeal from the Granting
of a Variance If There Are No Disputed Issues of
Fact, Even Though the Applicant Bears the Bur-
den of Proof, 141

Ordinances, Construction, Zoning Board Properly In-
terpreted the Phrase “Association of Persons Living
Together” as Meaning Five or More Unrelated Adults
Living in the Same Dwelling Unit, 123

Variances, Procedural Matters, Summary Judgment
May Be Granted for the Applicant in an Appeal from
the Granting of a Variance If There Are No Disputed
Issues of Fact, Even Though the Applicant Bears the
Burden of Proof, 141
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